Model Ordinance
for Larger-Scale
Solar Energy Projects
in Virginia

December 21, 2012

BACKGROUND:

This Model Ordinance provides suggested language for consideration by localities in framing their own
local solar ordinance for larger-scale solar energy projects. It was developed by the Local Government
Outreach Group (LOG), an informal group of stakeholders with representation from local governments,
developers, academia, and environmental organizations, whose work was facilitated by the Department
of Environmental Quality (DEQ). Preliminary work on the model ordinance was performed by DEQ staff
with assistance and advice from the Solar Technical Group. When utilizing this Model Ordinance,
please also refer to the document, “Introduction: DEQ’s Local Government Outreach for Renewable
Energy,” which can be found at

http://www.deq.virginia.gov/Programs/RenewableEnergy/L ocalGovernmentOutreach.aspx .

Primary sources for suggested provisions in this model include the Northampton (VA) ordinance, the
Delaware Township (NJ) ordinance, and, to a lesser extent, the Pima (AZ) ordinance and the Oregon
Model ordinance.

To the extent practicable, explanatory comments and issues of concern are noted in footnotes. The use
of [brackets] around certain provisions (1) indicates points at which a local government should supply
locality-specific information or (2) signals a decision point at which a local government may adopt the
suggested provision and/or may wish to give special consideration to local circumstances and prefer-
ences in framing the provision.
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TITLE

This ordinance shall be known as the [Larger-Scale] Solar Energy Project Ordinance for [local-
ity]."

PURPOSE?

The purpose of this ordinance is to provide for the siting, development, and decommissioning of
larger-scale solar energy projects in [locality], subject to reasonable conditions that promote
and protect the public health, safety and welfare of the community while promoting development
of renewable energy resources.

DEFINITIONS

“Applicant” means the person or entity who submits an application to the locality for a permit to
install a solar energy project under this ordinance.

“Disturbance Zone” means the area within the site directly impacted by construction and opera-
tion of the solar energy project.

“Integrated PV” means photovoltaics incorporated into building materials, such as shingles.

“Operator” means the person responsible for the overall operation and management of a solar
energy project.

“Owner” means the person who owns all or a portion of a solar energy project.

“Photovoltaic” or “PV” means materials and devices that absorb sunlight and convert it directly
into electricity.

“Rated capacity” means the maximum capacity of a solar energy project based on the sum total
of each photovoltaic system’s nameplate capacity.

“Site” means the area containing a solar energy project.

“Solar Energy Project, [larger-scale],” “Solar Energy Project,” or “Project” means a renewable
energy project that either

(a) generates electricity from sunlight, consisting of one or more PV systems and other
appurtenant structures and facilities within the boundaries of the site,
or

" Title. This model ordinance uses the term “larger-scale” to refer to solar projects addressed by the ordinance.
Local governments are urged to utilize terminology that best communicates the scope of their particular solar ordi-
nances. (Note: This model ordinance generally attempts to be consistent with the substance, terminology, and for-
mat of the Commonwealth of Virginia’s Small Renewable Energy Projects Act of 2009 and the LOG’s Model Utili-
ty Scale Wind Energy Project Ordinance.)

* Purpose. The phrase “promoting development of renewable energy sources” conforms with Virginia’s Energy
Policy (specifically, §67-103 of the Code of Virginia). The legal requirements of this Energy Policy are discussed in
the companion document, “Introduction: DEQ’s Local Government Outreach for Renewable Energy,” which ap-
pears on DEQ’s website along with this model ordinance.

Larger-Scale Model Solar Ordinance 12/21/2012 Page 1



(b) utilizes sunlight as an energy source to heat or cool buildings, heat or cool water, or
produce mechanical power by means of any combination of collecting, transferring, or
converting solar-generated energy,

and

does not meet any of the following criteria: has a disturbance zone equal to or less than
[two acres], is mounted on or over a building or parking lot or other previously-
disturbed® area, or utilizes integrated PV only.*

3Previously Disturbed. Members of the Solar Technical Group suggested that local officials may wish to define
what they mean by “previously-disturbed area.” This term may have different connotations in different settings. If
a local government does not wish for agricultural land to be deemed “previously disturbed” because trees were re-
moved, then it may want to define “previously disturbed” along the following lines: “Has undergone mechanical
land-forming, construction, or demolition activities within the past 50 years.”

* Localities may want to consider framing the Larger-Scale Solar Ordinance to pick up where the Smaller-Scale So-
lar Ordinance left off. That is, if the locality’s Smaller-Scale ordinance addresses solar projects with a disturbance
zone of two acres and less, then the Larger-Scale Ordinance could address projects larger than those. The suggested
definition of “larger-scale project” is designed to communicate that projects meeting any of the criteria of “smaller-
scale projects” should be addressed under the ordinance for “smaller-scale projects” and not under this ordinance.
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4,

A.

PERMITTING®

Special use permit approval for larger-scale solar projects in residential and commercial
zones.

1. Larger-scale solar energy projects may be installed if approved by a special use permit
in residential and commercial zones.

2. The general procedures for applying for a special use permit as set forth in [locality’s]
zoning ordinance shall apply in addition to the applicable provisions of this ordinance.

Permit by Right approval for larger-scale solar projects in agricultural and industrial zones.
Larger-scale solar energy projects may be installed if permitted by right in agricultural and
industrial zones.

> Permitting — General Background. Localities have several options for allowing the use of solar energy projects,
with and without zoning designations. In general, these options may be described as follows:

1)

2)

3)

By right permitted use — This model ordinance recommends by right permitting for larger-scale projects
that are located in agricultural and industrial zones. Land uses that are permitted “by right” are those that
can be approved administratively by the staff because the zoning ordinance allows it. By right development is
regulated by the zoning ordinance and by the subdivision ordinance. Approval is a ministerial act typically car-
ried out by the Zoning Administrator who implements the law or policy by applying the facts in a particular
case. When the requirements of the law or policy are satisfied, approval is required. The zoning administrator
has no discretion to deny an application.

The Massachusetts Large-Scale Ground-Mounted Solar Photovoltaic Model encourages localities to adopt by
right zoning policies. “[D]evelopment may proceed without the need for a special permit, variance, amend-
ment, waiver, or other discretionary approval. As-of-right development may be subject to site plan review to
determine conformance with local zoning ordinances or bylaws. Projects cannot be prohibited, but can be rea-
sonably regulated by the inspector of buildings, building commissioner or local inspector, or if there is none in
a town, the board of selectmen, or person or board designated by local ordinance or bylaw.”

Floating districts — Northampton County addressed the need for development of solar energy projects by creat-
ing a floating solar energy district. The floating district, in effect, broadly identifies the need for solar energy
and allows for the creation of a zoning district in a currently undetermined location if a developer submits a
project design and concept development plan (subject to the requirements contained in the ordinance).

Special Exception/Conditional Use/Special Use Permitting — This model ordinance recommends the spe-
cial use permitting requirement for larger-scale solar energy projects in residential and commercial
zones. The three terms are synonymous and refer to land uses that are allowed in certain zoning districts with
special permission or conditions. Uses allowed by special use permit are those considered to be generally con-
sistent with the by right uses, but ones that may have a potentially greater impact on neighboring properties or
the public. Approvals are conditioned upon the applicant’s complying with specific requirements intended to
address or mitigate anticipated impacts. These cases generally require case-by-case review by the planning
commission, with recommendation for final action by the governing body. The governing body may revoke a
special use permit for willful noncompliance with the zoning ordinance or the adopted conditions of the permit,
or for failure to commence the use, structure, or activity within the prescribed period of time. Acting on a re-
quest for a special exception or a special use permit is a legislative act made only by the governing body, after
public hearing.

Many localities will already have language in place regarding special use permitting processes. Localities may,
however, want to include additional provisions for a special use permit for larger-scale solar energy projects
specifically. It is generally recommended that procedural timelines be consistent with those already in place for
facilities of similar size and scope.
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Table I: Permitted Uses®
Zoning District
Project Type [Agricultural] [Residential] [Commercial] [Industrial]

Level 1’

[>2 acres to 4 acres] [P] [S] [S] [P]
Level 2

[>4 acres to 20 acres] [P] [S] [S] [P]
Level 3

[>20 acres] [P] [S] [S] [P]

P= Permitted by Right | S= Requires Special Use Permit

5. APPLICATIONS AND PROCEDURES

In addition to the requirements of [local site plan citation] and [local special use permit cita-
tion, if applicable], applications for a larger-scale solar energy project shall include the follow-
ing information:

A. PROJECT DESCRIPTION

A narrative identifying the applicant, owner and operator, and describing the proposed solar en-
ergy project, including an overview of the project and its location; approximate rated capacity of
the solar energy project; the approximate number, representative types and expected footprint
of solar equipment to be constructed; and a description of ancillary facilities, if applicable.

B. SITE PLAN
The site plan shall conform to the preparation and submittal requirements of [local site plan
citation], including supplemental plans and submissions, and may include the following infor-
mation:

1. Property lines and setback lines.

2. Existing and proposed buildings and structures, including preliminary location(s) of the
proposed solar equipment.

3. Existing and proposed access roads, drives, turnout locations, and parking; however,
this requirement shall not exceed VDOT requirements for other types of projects in the
underlying zoning district.

® This table is a template to be adjusted by localities as they deem appropriate. It should be noted that localities may
adjust the Table above in a variety of ways, including requiring different types of permitting within a given zone
according to the size of the project. Localities should substitute their own zone designations if they do not use “resi-
dential, commercial, agricultural, industrial” (e.g. some localities have special zones for institutions).

"1t is suggested that strata within the Table begin where the locality’s Smaller-Scale Solar Ordinance leaves off.
Although the suggested Table utilizes size of disturbance zone (in acres) as the criterion for defining project catego-
ries (that is, Level 1 =>2 acres to 4 acres; Level 2 =>4 acres to 20 acres; Level 3 = > 20 acres), a locality might
instead choose to utilize the project’s rated capacity (for example, Level 1 =>500 kW to 1 MW; Level 2 => IMW
to 5 MW; Level 3 => 5MW). Members of DEQ’s Technical Solar Group in 2012 advised that, in Virginia, approx-
imately 2 /2 MW of electricity can be generated by 10 acres of PV panels, with current technology.
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4. Location of substations, electrical cabling from the solar systems to the substations, an-
cillary equipment, buildings, and structures (including those within any applicable set-
backs).

Fencing or other methods of ensuring public safety.

Additional information may be required, as determined by the [local official], such as a
scaled elevation view and other supporting drawings, photographs of the proposed site,
photo or other realistic simulations or modeling of the proposed solar energy project from
potentially sensitive locations as deemed necessary by the [local official] to assess the
visual impact of the project, landscaping and screening plan, coverage map, and addi-
tional information that may be necessary for a technical review of the proposal.

C. DOCUMENTATION OF RIGHT TO USE PROPERTY FOR THE PROPOSED PROJECT

Documentation shall include proof of control over the land or possession of the right to use the
land in the manner requested. The applicant may redact sensitive financial or confidential infor-
mation.

D. [“Glint and Glare” Study — provision not recommended]®

E. DECOMMISSIONING PLAN
The application shall include a decommissioning plan and other documents required by the De-
commissioning section of this ordinance.

F. LIABILITY INSURANCE °
The applicant shall provide proof of adequate liability insurance for a larger-scale solar energy
project prior to issuance of a zoning or building permit [or prior to beginning construction].

¥ At this writing, glint and glare studies were not found in adopted Virginia solar ordinances, and it is believed that
solar technologies that can realistically be utilized in Virginia do not create glint or glare problems. If, however, a
locality wishes to consider a glint and glare provision, the following is utilized by Delaware Township, NJ: “A
‘Glint and Glare Study’ shall be provided to demonstrate that the panels are located and installed so that the sum of
the glare is directed away from an adjoining property or public rights of way.” See also Argonne National Laborato-
ry: 5 Impacts of Solar Energy Development and Potential Mitigation Measures (“Solar facilities should be sited and
designed properly to eliminate glint and glare effects on roadway users, nearby residences, commercial areas, or
other highly sensitive viewing locations, or to reduce them to the lowest achievable levels. Regardless of the solar
technology proposed, a study to accurately assess and quantify potential glint and glare effects and to determine the
potential health, safety, and visual impacts associated with glint and glare should be conducted. The assessment
should be conducted by qualified individuals using appropriate and commonly accepted software and procedures.”)

’ Liability Insurance. Localities will need to decide what “adequate liability insurance” means in the context of
local land use requirements. Typically, insurance requirements will be subject to the amount of investment, includ-
ing installation costs, in the facility. Rather than providing a specific dollar amount, localities might want to develop
a sliding scale based upon investment amount or some other indicator used by the locality in other contexts. It is
suggested that localities require no greater amount of liability insurance for large solar projects than they do for oth-
er comparable types of development.
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6. LOCATION, APPEARANCE, AND OPERATION OF A PROJECT SITE"

A. VISUAL IMPACTS"

The applicant shall demonstrate through project siting and proposed mitigation, if necessary,
that the solar project minimizes impacts on the visual character of a scenic landscape, scenic
vista, or scenic corridor as identified in the comprehensive plan.™

B. SIGNAGE

Warning signage shall be placed on solar equipment to the extent appropriate. Solar equipment
shall not be used for displaying any advertising except for reasonable identification of the manu-
facturer or operator of the solar energy project. All signs, flags, streamers or similar items, both
temporary and permanent, are prohibited on solar equipment except as follows: (a) manufactur-
er’s or installer’s identification; (b) appropriate warning signs and placards; (c) signs that may be
required by a federal agency; and (d) signs that provide a 24-hour emergency contact phone
number and warn of any danger. Educational signs providing information about the project and
benefits of renewable energy may be allowed as provided in the local sign ordinance.

C. Noisg™

Noise requirements for Solar Energy Projects shall be no more stringent than noise require-
ments for other types of development in the underlying zoning district.

D. SETBACKS™

Solar equipment should be set back in compliance with the setback requirements for other types
of development in the zoning district.

' General Siting Requirements. There are a variety of zoning considerations related to nuisance, appearance, and
public safety. This section contains provisions for various factors typically considered in a solar ordinance, with the
exception of language concerning minimum lot size. There is no minimum recommended lot size. The ordinance
provisions for setbacks that ensure a safe operating environment also define the minimum lot size.

" Visual Impacts. Very large solar energy projects have a visual presence in the landscape. Some communities may
be concerned about the visual impact of these facilities. The language provided is designed to enable localities to
explicitly address visual impacts without restricting access to solar resources. Note: Visual impacts of renewable
energy projects on historic resources are addressed by the state’s Renewable Energy Permit by Rule Regulations,
and provisions on this issue are not recommended as part of the model ordinance.

12 This provision assumes designation of scenic resources in a local comprehensive plan. If no such designation has
occurred, then this provision is not applicable and not recommended. If the comprehensive plan is not a useful tool
for identifying which scenic resources should be protected, then a locality is encouraged to utilize another approach
that it deems more appropriate.

 Noise. Although noise is not an issue commonly associated with solar projects (except, perhaps, during the
construction phase), Virginia law requires that solar ordinances contain a noise provision (see §67-103 of the Code
of Virginia). Since the Virginia Code also requires local governments to encourage renewable energy when enact-
ing solar ordinances, it is recommended that any established noise limit(s) for solar energy projects not be more re-
strictive than what is already in place for other land uses.

'* Setbacks. Virginia law requires that solar ordinances contain a setbacks provision (see §67-103 of the Code of
Virginia).
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E. [FENCING — NO PROVISION RECOMMENDED] "

F. [VEGETATION — NO PROVISION RECOMMENDED]'®

7. DECOMMISSIONING'"’

A. DECOMMISSIONING PLAN

As part of the project application, the applicant shall submit a decommissioning plan, which may
include the following: (1) the anticipated life of the project; (2) the estimated decommissioning cost
in current dollars; (3) how said estimate was determined; and (4) the manner in which the project
will be decommissioned.

B. UNSAFE OR ABANDONED PROJECTS

1. If a Solar Energy Project has been determined to be unsafe by the [locality] Building
Code Official, the Solar Energy Project shall be required to be repaired by the owner or
operator to meet federal, state and local safety standards, or be removed by the owner or
operator within the time period allowed by the [locality] Building Code Official. If the own-

' Fencing. No provision recommended. (See, instead, reference to fencing or other methods of ensuring public
safety under Location, Appearance, and Operation of a Project Site.) The Pima (AZ) Ordinance, however, requires
owners/operators to install fencing around ground-mounted systems (“The minimum required fencing for a ground-
mounted system is a perimeter chain link fence meeting minimum setback requirements, however, the Hearing Ad-
ministrator may recommend additional or alternative specific types of fencing, screening, and/or walls appropriate to
the site and surrounding land use(s) not otherwise prohibited by this title.”). According to experts on DEQ’s Solar
Regulatory Advisory Panel, only relatively benign types of solar projects (photovoltaic systems and concentrating
photovoltaic systems) appear to be realistic possibilities in Virginia, so such fencing requirements are likely unnec-
essary. If, however, fencing is required for other types of projects in the underlying zoning district, then these re-
quirements would likely apply to solar projects as well. Such provisions should meet the requirements of the Na-
tional Electric Code.

16 Vegetative Buffer. No provision recommended. The following requirements, however, are adapted from the
Northampton (VA) ordinance. This is another example of the type of provision that local governments should only
consider implementing if they have compelling reasons to do so, counterbalancing the requirements of Virginia’s
Energy Policy to encourage renewable energy.
A vegetated buffer is required that consists of a landscaped strip at least [S0] feet wide measured from each
boundary line of the property around the entire perimeter of the property. This buffer should be made up of
plant materials that are mature enough to effectively screen the view, to [eight feet] above ground level, of the
solar panels from adjacent properties all year around. A landscape berm properly prepared to accept plants, up
to [four feet] high, may be used to assist reaching the required screening height. The screening must be fully es-
tablished within [five years] and effectively maintained for the life of the project. Non-invasive plant species
must be used. Any fencing must be installed on the interior of the buffer. A recommendation that the screening
and / or buffer creation requirements be waived may be made by the [locality planning commission] when the
applicant proposes to use existing wetlands or woodlands, as long as the wetlands or woodlands are permanent-
ly protected for use as a buffer.
Existing vegetation may be removed only as authorized during the site plan review process to permit vehicular
and utility access during construction of the facility and installation of power transmission lines.

7 Decommissioning. Under Virginia law, a solar ordinance must contain a decommissioning provision (see §67-
103 of the Code of Virginia). See also, the requirements of other localities.
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er or operator fails to remove or repair the unsafe solar energy project, the [locality] may
pursue a legal action to have the Project removed at the owner’s or operator’s expense. [-
Dominion suggests deleting paragraph 1. As they commented re Smaller-Scale ordi-
nance, safety requirements apply to all types of projects, and not just solar. As in Smaller-
Scale, I'm leaving it for now, because it provides comfort level to govt & citizens. Domin-
ion also suggested inclusion of second paragraph in Smaller-Scale Decommissioning pro-
vision. I've added that paragraph as #2 below.]

2. When the owner or other responsible party decommissions a Solar Energy Project, he
shall handle and dispose of the equipment and other project components in conformance
with state and local requirements.

3. At such time that a solar energy project is scheduled to be abandoned, the owner or oper-
ator shall notify the [locality’s chief administrative officer or his/her designee].'®

4. Within [365 days] of the date of abandonment, the owner or operator shall complete the
physical removal of the solar energy project, if requested by the [local governing body].
This period may be extended at the request of the owner or operator, upon approval of the
[local governing body].

5. [For Level 3 projects,]' the [local governing body] may require reliable methods of se-
cured funding sources to ensure that performance obligations under the local government
approvals are satisfied, up to and including the costs for decommissioning.

'8 Abandonment. It is assumed that local governments will utilize or adapt their normal definition of “abandoned”
for solar projects.

B Surety. It is recommended that sureties be required for Level 3 projects, which would have a disturbance zone
>20 acres. Some members of the Solar Technical Group expressed concern that, if projects of even modest scale
(e.g., under 2 MW or less than 5 acres of disturbance zone) are required to meet surety (bonding) requirements, then
we may inadvertently have blocked development of medium sized projects. According to one member of the group,
if we have a 550 kW project or a project on 3 acres, providing bonding on the project most likely will make the pro-
ject uneconomical in Virginia, as the investor returns for projects in Virginia already have difficulty meeting mini-
mum thresholds, given low electricity rates in VA. In contrast to these comments, a VACO representative expressed
concern that local governments may want surety for all projects in the larger-scale category, and not just for Level 3
projects. Hence, there are brackets around “Level 3.”
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